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1.

STATEMENT OF THE CASE.

(A) THE FACTS.

On May 13, 1909, Emma Dreier executed a trust deed

in consideration of tlie discontinuance of a contest of

her husband's will, instituted by W. A. Kinney, guar-



dian ad litem of Emile Dreier, non compos son of tlie

settlor and the deceased. At that time^ Emile was mar-

ried to Caroline Dreier, now Caroline Dreier O'Neil,

appellant herein. Edward Dreier, son of said Emile

and Caroline, was still a minor and unmarried. The

consideration is further stated in the deed as love and

affection for Emile and Edward Dreier.

The trust indenture made provision for the support

of Emile for his life and for the pajrment of $50 a

month to Caroline for life, and the dispute in the pres-

ent case has arisen over the construction of the trust

deed, and particularly the following clause of the said

indenture providing for disposition of the property on

termination of the trust as follows

:

"Upon the death of the said Emile Dreier and of

the said Caroline Dreier, this trust shall cease and
the entire trust estate or so much thereof as shall

then be remaining shall be conveyed and delivered

free and clear of the trusts hereby created to the said

Edward Dreier, grandson of the Donor, as and for

his absolute and sole property, if he, the said Ed-
ward Dreier, shall then be alive. And if he then

shall have deceased, said trust estate shall be con-

veyed absolutely to such person or persons as he, the

said Edward Dreier, shall by last Will and Testa-

ment name to receive the same and failing such ap-

pointment then his heirs at law/^

Emile Dreier is now dead. Edward Dreier passed

his majority, but died unmarried. At the time of his

death, Caroline, his mother, was his sole heir at law.

As such heir at law, she is now claiming the right to a

conveyance of the trust property to her, renouncing

her life estate. The appellees contend that under the

terms of the deed she is powerless to renounce and is



therefore not entitled to take as remainderman. Or,

on the alternative theory (the result being the same

no matter which theory is adopted) she is claiming

both the vested remainder as heir at law free of trust,

and the life estate under the trust, and so, on the

theory of a merger or coalescing of the two estates, is

claiming the right to have the trust terminated and

the property conveyed to her as and for her absolute

and sole property.

The question consequently arises as to whether the

remainder given to the "heirs at law" of Edward was
vested or contingent. If the former, then those per-

sons who would be his heirs at law at the time of his

death would take. If the latter, those persons would

take, and those only, who might survive Caroline and

be heirs at law of Edward as of the date of her death.

The Circuit Judge held that the word "heirs" must

be here given its primary meaning of heirs as of the

date of the death of the party in question, and that

Caroline Dreier, although a life tenant under the deed,

acquired the vested remainder in fee on the death of

her son Edward, as his sole heir at law, and, on the

theory of a merger, that she had the right to terminate

the trust. A decree terminating the trust and ordering

an absolute conveyance to Caroline was signed.

Certain interveners, being more distant relatives of

Edward, who might be his "heirs at law" if his mother

were dead, caused an appeal to be prosecuted to the

Supreme Court of the Territory of Hawaii, which court

set aside the decree of the Circuit Judge and held that

the remainder to the "heirs at law" of Edward was a



contingent and not a vested remainder,—that it was

the intention of the parties that no persons could take

the remainder free of trust unless and until they liter-

ally survived Caroline, and that Caroline herself could

not possibly take the vested remainder in the property

as "heir at law" because of the previous gift to her

nominatim for her life under the trust, apparently on

the short ground that an assumed incongruity was pre-

sented by the circumstance that the life tenant was also

claiming the vested right to the remainder. The hold-

ing of the Supreme Court of Hawaii is summarized by

the Court in its opinion as follows

:

"At the time named for distribution Emile and
Caroline must, necessarily, both be dead—and there-

fore neither could be appointed as a remainderman
or become such as an 'heir at law.' For the same rea-

sons we think that, failing an appointment by Ed-
ward, the 'heirs at law' of Edward who were to take
were those who should be heirs at law, not at the date

of the death of Edward, but at the date of the death
of the survivor of Emile and Caroline." (Transcript,

p. 47.) (Underscoring ours.)

It is this holding of the Supreme Court of Hawaii

that we present to this Court on this appeal as being

clearly erroneous.

(B) THE TWO QUESTIONS OF LAW PRE-
SENTED.

While the question in the case, analytically, is

whether the remainder given to the "heirs at law" of

Edward Dreier was vested or contingent, that question

may be stated in terms of the results attendant on its

solution. If it was the intention of the parties to bene-



fit persons known to Edward and alive at Jiis death,

whoever they might be, and to give him the real right

to determine the persons to take either by will or by

failure to execute a will knowing that his heirs at law

would take in that event, then the remainder to his

^'heirs" is vested and the word "heirs" retains its pri-

mary meaning. If, however, the intention of the par-

ties fairly to be gathered from the deed is that only

those persons who would themselves literally survive

Caroline should take, and should take regardless of

whether they are even in esse at the death of Edward,

and to exclude all persons who did not literally survive

Caroline however clearly it might appear that Edward
intended to include them either by any will executed

by him or by failure to execute a will, then the re-

mainder is contingent and the word "heirs'' will be

given its secondary meaning.

Edward Dreier, having died leaving his mother,

Caroline Dreier O'Neil, with her right to $50 a month
for life, appellant herein, as his sole heir at law, a

holding that the remainder to the "heirs at law" of Ed-

ward was a vested estate, would have required as a

consequence a holding that Caroline Dreier acquired a

vested remainder in the property in which she already

had an interest for life. For some reason or other this

appeared to the Supreme Court of Hawaii to be un-

reasonable or incongruous, and in order to effect the

result of excluding Caroline Dreier from the class to

lake in remainder, that court went to the extreme

length of holding not only that the remainder to the

"heirs at law" of Edward was contingent, but that all

the estates limited on the life estates of Emile and
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Caroline were contingent remainders ! This result, it

is respectfully submitted, is wholly indefensible. Even

the appellants below, appellees here, conceded both in

their brief and in oral argument before that court, that,

had Edward made an appointment before his death,

the appointee would have taken a vested interest, thus,

of course, negativing the possibility of any general con-

tingency of survivorship on the part of any remainder-

man.

Upon true analysis, we submit, the case resolves it-

self into two questions: First:—Passing for the mo-

ment the circumstance that Caroline Dreier O'Neil, the

person now claiming the vested remainder as the heir

at law of Edward, happens to be also a life beneficiary

and the sole remaining life beneficiary under the trust

—Is the remainder given by the trust indenture to the

heirs at law of Edward Dreier a vested or a contingent

remainder? And, Second:—If it be determined, as it

is submitted it must be determined, that the said re-

mainder is a vested one, does the fact that Caroline

Dreier O'Neil is a sole surviving life tenant under the

trust disqualify her from taking the corpus as vested

remainderman free from the trust?

It is respectfully submitted that upon the death of

Edward, the remainder would and did become vested,

either in such persons as he might have designated by

will, or, as the fact has happened, through his no less

effective designation in failing to make a will, in his

heirs at law as of the date of his death and in the pres-

ent appellant, his sole heir at law. It is further sub-

mitted that upon reason and the overwhelming weight



of authority, the circumstance that the person clearly

filling the qualification of the person designated to

take the remainder free from trust happens to be the

holder of the sole intervening life estate, presents no

incongruity and does not disqualify her from taking

the corpus as a vested remainder free of trust, and

that therefore the result reached by the Honorable A.

E. Steadman, sitting in the original hearing of the

cause, was correct, that the Supreme Court of the Ter-

ritory of Hawaii in reversing the judgment of the trial

court committed clear and obvious error, and that the

judgment herein appealed from should be reversed and

the original decree entered by the trial court rein-

stated.

We shall take up the two primary questions above

indicated in the order named, first, however, examining

the instrument in question itself, and the circum-

stances under which it was executed, to the end that

the fullest benefit may be had of the very substantial

light thrown on both these questions by that instru-

ment.
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II.

THE CASE PEESENTED IS NOT ONE OF THE
USUAL GIFT IN TRUST. THE INDENTURE WAS
EXECUTED IN SETTLEMENT OF A WILL CON-
TEST, AND THE PROPERTIES WERE AC-
QUIRED BY W. A. KINNEY AS GUARDIAN AND
TRUSTEE FOR SPECIFICALLY NAMED PER-
SONS, EMILE, CAROLINE AND EDWARD DREI-
ER, AS PROPERTIES PURCHASED BY HIM FOR
THEM IN RELINQUISHMENT OF THEIR CLAIM
WITH RESPECT TO THE ESTATE OF THE DE-
CEASED. CONSEQUENTLY THE DEED MUST
BE CONSTRUED SO AS TO GIVE TO EMILE,
CAROLINE AND EDWARD THE INTERESTS
CONVEYED IN PREFERENCE TO THE CLAIMS
OF PERSONS NOT DESIGNATED. NO INTENT
APPEARS TO BENEFIT ANY PARTICULAR PER-
SON OR CLASS OF PERSONS OTHER THAN
THOSE MENTIONED IN THE DEED.

We first call attention to the nature and provisions

of the instrument itself, as well as to the circum-

stances, intrinsic and extrinsic, attendant upon its ex-

ecution, inasmuch as in construing and giving effect to

the provisions of any written indenture, it is to these

matters that the great weight of authority indicates

that recourse must first be had. The j^roblem is that

of determining the intention of the parties as indicated

by the language used by them, read in the light of the

circumstances under which the document was executed.

The preamble or introductory clause of the indenture

in this case gives us a clear and, we believe, controlling

indication of the result intended to be accomplished

through the execution of the document. The clause in

question is as follows

:

"That the Donor in consideration of love and affec-

tion for her son EMILE DREIER, of said Honolulu,
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who is at present Non Compos Mentis, and in con-

sideration of love and affection for lier grandson ED-
WARD DEEIER, the minor son of said Emile
Dreier, and in consideration of the discontinuance at
her request, by W. A. Kinney, of said Honolulu,
Guardian Ad Litem of said Emile Dreier, of proceed-

ings heretofore pending in the Circuit Court of the
First Judicial Circuit for the Territory of Hawaii,
whereby the said Emile Dreier, through his said

Guardian Ad Litem, contested the validity of the

Last Will and Testament of August Dreier, husband
of the Donor, and in consideration further of ONE
DOLLAR ($1.00) to the Donor paid by the Trustee
in his own behalf and in behalf of all of the benefi-

ciaries hereinafter named, receipt whereof is hereby
acknowledged, she, the Donor, doth hereby transfer,

assign, set over and deliver unto the Trustee ONE
HUNDRED TWENTY-FIVE (125) shares of the
Capital Stock of AUGUST DREIER, LIMITED, a
corporation incorporated and doing business under
the laws of the Territory of Hawaii ; said shares of

stock being of the par value of One Hundred Dollars

($100) each; in trust, nevertheless, for the following
purposes, that is to say to-wit :"

The law is well settled in Hawaii and elsewhere to

the eifect that the preamble or introductory clause

should be given careful consideration, inasmuch as it

frequently indicates the solution of any question or

doubt Avhich may be presented.

"The preamble or introductory clause in a will, is

often referred to as showing the intention of the tes-

tator. Like the preamble of a statute, it may very
frequently furnish the key to the situation."

Ninia v. Wilder^ 12 Hawaii 104, at page 117.

". . . . Words of the preamble may be considered
in determining the testator's intention."

Thompson on Construction of Wills (1928) at
page 160.
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"It is well always, in endeavoring to unravel a
tangled and complicated question, to look at its

origin."

Du Pont V. Du Bos, 29 S. E. 665 at 670.

See also McDonald v. Bedford, 140 Tenn. 471 ; 205
S. W. 312.

The plan of the postponed payment or transfer to

Edward Dreier of the 125 shares of stock given in set-

tlement of the contest of August Dreier's will is appar-

ent. Emile, the mental incompetent, was to have as

much as was required for his support during his life.

In addition thereto, his wife, Caroline, was to have an

income of $50 per month for her life. On the death of

both his non compos father and his mother, the estate

was to be conveyed absolutely to Edward as his sole

property. If he should have predeceased his parents,

legatees under his will were to take the property, and

if he should have died without having executed a will,

then the property was to go to those to whom intestate

property would have gone under the laws of intestacy,

that is to say, to his heirs at law. The intent is clearly

shown that on Edward's death the property was to be

treated exactly as though he had owned it at that time

—that is, that it should go according to his will, or

failing a will, then to his heirs at law. The meaning of

the parties was obviously that Edward should have the

absolute control of the property, and if he failed to live

to enjoy it, then anyone he chose to name should re-

ceive it. Edward was given the power to name anyone

he chose by will or to give it to his heirs at law by fail-

ing to make a will. On the facts as they have happened,

there could be no clearer case where the parties had
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exhausted their specific wishes by the previous limita-

tions to particular persons whom they had in mind,

and were content thereafter to let the law take its

course.

The present interveners are the relatives and col-

lateral kin and their descendants, who were entirely

omitted by the trustor from the benefit of the fund of

the original trust herein. The trust deed mentions and

23articularly indicates a desire to provide for Emile,

the non compos, for his son Edward, and for his wife

Caroline, the present appellant. No mention whatever

is made of any other branch of the family, and it is

clear that no other was in the minds of the parties.

This was the result not of the settlor's own preferences

in the matter, but rather of a compromise forced on

her by the threatened will contest. A serious question

had arisen with regard to the validity of the will of

August Dreier, the deceased husband of the settlor,

father of Emile and grandfather of Edward. Emile

was an adjudged incompetent, and his guardian, W. A.

Kinney, had instituted a contest of that will in the

proper court. The consideration for the execution of

the trust deed herein was the discontinuance of this

contest, and the guardian of the incompetent obviously

procured the properties conveyed in trust with the

clear intent indicated by the parties that they were be-

ing received for his ward and the main members of his

ward's family, to the exclusion of persons who other-

wise might have taken generally through the trustor

or those taking under her. The case does not, there-

fore, involve solely the determination of the intention
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of tlie settlor^ but rather it is tlie intention of all the

parties to tlie agreement wMch must be considered in

the light of the objects sought to be attained by its

execution. The property was bought by the guardian

for the non compos son. The object of the trust is

clearly indicated to provide for the non compos son

Emile so long as he should be alive, provide an income

for his wife Caroline, and, satisfying these two objects,

to accomplish the result that the property should be-

come the absolute property of the grandson Edward, by

giving him complete power over it, both in power to

designate who should take it by will, and the equally

important power to allow it to go to his heirs at law as

he had them in mind by omitting or failing to make a

will. In the present case and at the present time Emile,

the non compos, is dead, and that object of the trust has

been fully satisfied ; Edward, in whom it was sought to

place the property absolutely, is dead; and Caroline,

the remaining named beneficiary alone survives, with

full satisfaction of the objects of the trust with respect

to her amply satisfied through the exercise of the right

which she now claims, and it is submitted which she

now has, to take the corpus of the property itself as

the heir at law of Edward and the person clearly con-

templated by him at such time or times as he may have

considered and determined upon the course of allowing

the property to go to his heirs at law. No scheme of

any kind is indicated for the postponement of the vest-

ing of all estates, and particularly of the estate of the

present appellant, until the time of Caroline's death,

and certainly in this connection no intent was indicat-

ed to place the present appellant, herself a member of
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the family intended to be particularly benefited and

named in tbe deed, in a less favorable position tban

would be a stranger to the trust who might, for exam-

ple, have been designated in a will of Edward's or to

cause her to lose the corpus of the trust estate which

would otherwise be hers in order merely to accomplish

the result that she might receive a small income of $50

a month therefrom.

W. A. Kinney, as guardian, was interested in securing

for his ward, and his ward's wife and son, estates in

the property as valuable as possible. He had no inter-

est of any kind in reserving the property to the use of

perhaps innumerable relatives and collateral kin of

Edward Dreier who might be his heirs if his heirs

should be determined as to include only those persons

who might survive his mother, Caroline. Such rela-

tives and collateral kin gave no consideration for the

property, and were not within the contemplation of

the parties at the time of the execution of the compro-

mise agreement.

In this important respect this trust deed differs en-

tirely from a will or from the usual gift in trust. In

the latter cases it may be sometimes said to appear

that the trustor or donor did have in mind some def-

inite plan for ultimate distribution of the property to

heirs or descendants as yet undetermined, which plan

it was intended should by no means be accelerated or

altered. Nothing of the kind appears in the present

case, where the intent appears clearly to benefit only

certain named persons and for the termination of the

trust when its primary objects have been accomplished.
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Every circumstance surrounding and attendant upon

the transaction indicates clearly that the guardian

effecting the compromise has expressed no intent to

preserve the property which he secured for Emile,

Caroline and Edward to the use of perhaps innumer-

able collateral relatives in no way susceptible of ascer-

tainment as of the date of Edward's death.

The guardian was concerned only in preserving the

property for the three persons named, and it is an in-

escapable fact that he had no intent and in fact no

right to attempt to preserve the property for anyone

other than those he named and those near and dear to

them. He bought the property for them, and it was his

duty to secure it to them. In securing the execution

of the trust indenture, he was merely performing that

duty.

It is submitted that it is clear that the parties could

not possibly have had in mind any particular class of

persons to be ascertained some time long after the

death of Edward as the persons who were to take the

corpus of this trust estate, nor is there the faintest in-

dication that the word "heirs" (of Edward) was to

have any other than its primary meaning of persons

answering that description as of the time of the death

of Edward; in fact, every indication in the indenture

is found to be directly to the contrary. It would have

indeed been a surprising suggestion had it been made

to the parties themselves that they mere endeavoring

to accomplish the result and that it was ^Hheir inten-

tion/^ in the event that Edward predeceased his moth-

er^ to benefit a class of persons only tvho would have
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been Edward's heirs had he survived his mother, thus

disinheriting any appointees of Edward, his wife, or

his children, should any of them, after surviving him,

fail to survive his mother as well, to the end of accom-

plishing the result that persons should take the ulti-

mate benefit of the compromise settlement who might

not even have been in esse when he, Edward, actually

died!

In the case of Simes v. Ward et al, 103 A. 310 (Sup.

Ct. N. H., Jan. 1, 1918), the testator gave property in

trust to his wife for life, and then to his two sisters

and the survivor of them, for their lives, and then to

his heirs at law. It was held that the class of heirs to

take should be determined as of the time of his

death, and not as of the time of the death of the

surviving life tenant, with the result that the surviv-

ing daughter took the corpus free of trust as heir at

law, although she had a previous gift for life under the

trust.

The court said at page 311:

"1. If the words 'my heirs' are given their ordin-

ary meaning, Albert intended to give whatever might
remain of his estate on the termination of the trust

to those Avho would have succeeded to it, if he had
died intestate as to that part of his estate. This
seems to be conceded, but a part of the defendants
contend that, when the will is read in the light of the

surrounding circumstances, it is more probable than
otherwise that the persons Albert had in mind were
those who would answer to the description of his

heirs on the termination of the trust; that is, they
contend that it follows from the fact his estate was
not to be distributed until the termination of the

trust, that he must have had those in mind, when he
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used the term 'mj heirs', who would take the funds
when the trust terminated. The facts on which they
base this contention are that by the second clause of

his will he gave his wife the use and income of his

estate for life with power to use the principal, and
by the third clause whatever remained at her death
to his lineal descendants, while by the fourth clause
he provided that, if no descendants of his survived
his wife, his sisters Mary R. and Emily should have
the use of his property for their lives, and that what-
ever remained on the death of the survivor should
go to his heirs.

"These provisions, however, have little if any
tendency to sustain the contention that Albert had a
particular class of persons in mind when he used the
term ^my heirs.' They tend rather to the conclusion

that the only persons in whom he was especially in-

terested were his wife and children and two of his

sisters. These provisions therefore tend rather to

rebut than to sustain the contention that the persons
Albert had in mind were those who would answer to

the description of his heirs at the time the trust

terminated, for it is at least as probable that he had
no one in particular in mind as it is that he had
those in mind who would be his heirs when the trust

terminated. In other words, the fact that he named
certain persons who were to take part of his prop-

erty and gave the remainder to his heirs generally

tends rather to the conclusion that he was indifferent

as to the individuals who were to take it than to the

one he had definite individuals or a definite class of

individuals in mind.
Simes v. Ward et al, 103 A. 310 ( Sup. Ct. N. H.,

Jan. 1, 1918).

The application of the reasoning of the court in the

opinion above quoted to the facts of the present case

is obvious.

In the light of the circumstances under which the

trust indenture now under consideration was execut-

ed, and of its objects as indicated by the provisions of
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the preamble, we shall now consider the two primary

questions in the ease.

III.

THERE IS NO GENERAL CONDITION PRECE-
DENT OF SURVIVORSHIP OF THE LIFE TEN-
ANTS ATTACHED TO THE GIFTS IN RE-
MAINDER.

(A) EDWARD DREIER HIMSELF WAS GIVEN A
VESTED REMAINDER IN THIS PROPERTY.

The granting clause in the deed to Edward Dreier

was

—

"Upon the death of the said Emile Dreier and of

the said Caroline Dreier, this trust shall cease and
the entire trust estate, or so much thereof as shall

then be remaining, shall be conveyed and delivered
free and clear of the trusts hereby created to the
said Edward Dreier, grandson of the Donor, as and
for his absolute and sole property^ if he, the said
Edward Dreier, shall then be alive. And if he then
shall have deceased, said trust estate shall be con-

veyed absolutely to such person or persons as he,

the said Edward Dreier, shall by last Will and Tes-

tament name to receive the same and failing such
appointment then to his heirs at law/'

It is the contention of the appellant that under this

clause Edward Dreier took a vested remainder in

these 125 shares of stock comprising the trust estate.

The gift is an absolute gift to Edward Dreier, and the

gifts over in the event of his death pending the life

estates are simply specific designations of the course

the property would have taken in any event by opera-

tion of law. The most that can be said in favor of a

claimed contingency of the gift to the heirs of Edward
Dreier is that by the exercise of his power of appoint-
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ment, Edward, had lie chosen so to do, could have

divested the gift from those heirs to his appointees^

just as anyone could do with respect to property vest-

ed in him. It is clear on the authorities that the pres-

ence of such a power does not render the gift to "heirs"

contingent, as we shall demonstrate hereafter. As to

any appointee of Edward's by will, there is certainly

no indication of any sort that the interest was to be

contingent on his surviving Caroline. The sole cir-

cumstance which led the Supreme Court of the Terri-

tory to hold such interests contingent was the assum-

ed incongruity of a life tenant taking a vested interest

in the remainder. That is the final question in the

case, and we later shall show that the assumed incon-

gruity does not exist. There is, in the case of any

vested remainder, the possibility that the vested re-

mainderman may die before the life tenant. Contem-

plation of the remainderman's death before the life

tenant's, and the presence of gifts over does not render

Edward's estate a contingent one under the authori-

ties, where, as here, the absolute gift would be a vest-

ed one in the absence of the gifts over.

The law in this connection is perfectly clear, and

clearly indicates the error of the Supreme Court of

Hawaii. The following are typical statements of the

rule now well settled on the authorities:

"A remainder to a person after a life estate to a

third person, or if such person be then dead, to his

heirs, is not contingent^ hut substitutionary^ and
the mention of his heirs is intended to prevent a

lapse in the event of the death of the remainderman
in the lifetime of the life tenant, and, if the particu-

lar estate ceases to exist in the lifetime of the ten-
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ant for life, the remainder of sueli person may be
accelerated under like conditions as a vested re-

mainder."
Thompson on Real Property, Sec. 2156, pp. 215-6.

^^A provision in the will recognizing the possibil-

ity of the death of the remainderman X3ending the
life estate, and directing that in such event the re-

mainder shall pass to his heirs, or his issue, or his
children, does not, in any respect, abridge or qual-
ify the estate of the remainderman, or operate to
make contingent an interest which, without such
clause, would be held to be vested. In such case
there is nothing to prevent the remainderman's in-

vestment with the possession except his death dur-
ing the continuance of the life estate."

Thompson on Construction of Wills (1928), Sec.

501, at page 638, and cases cited.

See also Kales Estates Future Interests (2d. ed.)

Sec. 345, at pp. 345-346, and Sec. 334.

The corpus of the trust at the termination of the

life estates was to be ^^conveyed and delivered . . .

to the said Edward Dreier, grandson of the Donor, as

and for his absolute and sole property. . . ." There

is, thereafter, the condition subsequent that if Ed-

ward Dreier should not be alive at the termination of

the life estate, the property was to go to those whom
he had appointed in his will, and in default of ap-

pointment, to his heirs at law. It is perfectly appar-

ent that these gifts over can furnish no inference of

contingency, for as a practical ^natter, they demon-

strate the contrary intention, which is that Edward,

and not a stranger, was to have the disposition of this

property within his control. The gifts over were in-

serted merely for the purpose of filling any possible
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gap and thus preventing an intestacy. In Kales on

Future Interests^ 2d. ed., at page 658, the learned

author says:

"It is worth noting that the present tendency of

the English cases is to retain the primary meaning
of ^heirs', even where the life tenant is the sole heir

of the testator. This position is taken upon the

ground that the gift to heirs was only put in to fill

a gap and prevent an intestacy. There is therefore

no absurdity in the life tenant taking all.''

In Hood V. Maires, 255 Pa. 128, at page 131, the

court said:

" 'The question of vested or contingent is not to

be tested by the certainty or uncertainty of obtain-

ing the actual enjoyment; for that would make the
character of the estate depend, not upon the terms
of its creation, but on the form of the result.

Neither does it depend upon the defeasibility or in-

defeasibility of the right of possession; for many
estates are vested without possession, as well as

with, which are yet defeasible. If there is a present

right to a future possession though that right may
be defeated by some future event, contingent or cer-

tain, there is nevertheless a vested estate. An un-

possessed estate is vested, if it is certain to take

effect in possession, by enduring longer than the

precedent estate. Any additional contingency de-

stroys its vested character; but in this case there is

no other.'

"

(255 Pa. 128 at p. 131.)

In the present case there is absolutely no additional

contingency to the vesting of Edward's estate in pos-

session. It was only his death previous to the life ten-

ant, a contingency to which any vested remainderman

is subject, that would prevent his personal enjoyment

of the estate.
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Alexander in his Connnentaries on Wills^ gives us

a good statement of the law in tMs regard as follows

:

"Much confusion has arisen from the failure to

observe the distinction between the uncertainty
which makes a remainder contingent, and the uncer-

tainty of a remainder ever taking effect in posses-

sion or enjoyment. If the gift is immediate, al-

though the enjoyment be postponed, it is vested;

but if the remainder is dependent upon some du-

bious circumstance through which it may be de-

feated, then it is contingent. Estates in remainder^
although the possession is postponed until after the
expiration of the particular estate^ in the absence

of any further expression to the contrary vest as to

the title immediately upon the death of the testator.

"A testamentary gift is to be construed as vested
or contingent according to whether the contingency
relates to the gift itself or to the time of payment
thereof. It is not the certainty of possession or en-

joyment which distinguishes a vested , remainder,
but the certainty of the right of future possession
or enjoyment if the remainderman who is ascer-

tained lives until the determination of the preced-
ing estate. Where the devise is to the remainder-
man ^from and after' or ^after' or ^at' or ^on' the
death of the life tenant, or words of similar import
are employed, such expressions are construed as
relating to the time of the enjoyment of the estate
and not as to its vesting, and such remainder is a
vested one. The uncertainty as to whether or not
the remainderman will live to come into actual pos-

session or enjoyment of the estate does not make
the remainder contingent

^ for that is an uncertainty
tvhich attaches to all remainders,^^

Alexandery Commentaries on Wills, Vol. II, Sec.

1005, pp. 1458-60.

In Security Trust Co. v. Lovett^ 78 N. J. Eq. 445, the

designation was to testator's wife for life, and then

on her death among his children, and should any of

the children die leaving issue, then equally divided
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among the issue. Where one of the children died after

the testator and before the life tenant, leaving a

widow but no issue, the widow inherited from the son,

who was held to have taken a vested remainder.

The court said at page 450

:

"The right of the son now in question was a vest-

ed right ; there was a present right of future enjoy-

ment ; the right of future enjoyment was limited on
an event—the death of the widow—which was cer-

tain to happen, and the son was capable of taking
at any time the liferight should be spent; the pres-

ent absolute right and capacity of enjoyment in the

son, in the event of the cessation of the life estate,

created a vested interest in him, notwithstanding
the possibility of his death with issue before the

death of the life tenant; in the event of his death
with issue before the death of the life tenant, his in-

terest was, by the terms of the will, to be divided,

the enjoyment was merely postponed to let in the

enjoyment of the life tenant; but that contingency

is attached to the time of payment and not to the

substance of the gift; it is the uncertainty of the

right of enjoyment^ and not the uncertainty of

actual enjoyment which prevents a right from vest-

ing and renders it contingents^

In Pearson v. Easterling, 92 S. E. 619 at page 621,

the court said:

"A limitation over in case of the prior devisee
dying under certain circumstances, or before attain-

ing a certain age, or in case of his dying before the
life tenant, etc., is an argument in favor of the prior

devisee's taking an immediately vested interest;

for, as said by Tindall, C. J., in Phipps v. Ackers, 9

Clarke & Fin. 583, the limitation over sufficiently

shows the meaning of the testator to have been that
the first devisee should take whatever interest the

party claiming under the devise over is not entitled

tOy which, of course, gives him the immediate inter-

est, subject only to the chance of its being divested
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on a future contingency. It shoivSy therefore^ that

the prior devisee^ (here Edward) 'is the preferable

object of the testator's bounty, from which a pre-

sumption arises of an intention that the estate

should vest in him, subject to the divesting contin-

gency."

(92 S. E. 619 at page 621.)

See also 6 Ballard ^^Law of Real Property/^ 279,
Sec. 299.

This rule applies with peculiar cogency in the case

at bar. It was Edward who was intended to take the

property absolutely and solely as his own. It is ap-

parent that the trustor and the other parties to the in-

strument were so anxious to preserve the estate to

Edward and render it subject to his absolute control

and power of disposition that they spelled out the

limitations which the law would have implied in any

event from the absolute vested gift to Edward. That

is to say, on the death of Edward the law would have

directed the disposition of the property to the very

persons who are made donees by the trust indenture,

that is, his appointees by will or failing a will to his

heirs at law. The intent is obvious to do everything

that could be done to vest in Edward the ultimate aiid

complete ownership of the property. And now the ap-

pellees contend that by seeking to make assurance

doubly sure, the parties only succeeded in making it

uncertain! The case stands simply as if the parties

had said: "To Edward for his absolute and sole

l^roperty, and if he be dead at the literal time set for

the termination of the trust, to those persons who

would take his vested remainder under the law." In

this view of the case, the gift to the heirs is to persons
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who take, not by purchase, but by limitation. Linton

V. LaycocJc, 33 Ohio State, 128 at 136.

Furthermore, it is perfectly well settled that even

where there is an express postponement of distribu-

tion with a direction to pay and deliver at the end

of the period,—where it is apparent that the postpone-

ment is only for the convenience or benefit of the pre-

ceding estates and not on account of the character,

situation, or age of the ultimate legatees, then the es-

tate in remainder is vested, the presumption being

that the settlor intended the postponement for the

purpose of allowing the preceding tenants to enjoy

their gifts, and not to prevent the ultimate legacies

from vesting.

Estate of Isenberg, 28 Hawaii 590, at pp. 645, 646,

647;

Kales, Estates Future Interests, 2d. ed.. Sec. 502,

p. 580;

U. S. Trust Co. V. Taylor, 193 App. Div. 152; 232

N. Y. 609, 134 N. E. 591;

40 Cyc. 1671, 1672 and 1679.

And now, may we call attention to still another pro-

vision in the trust deed, making doubly certain the

correctness of the conclusion indicated. There was a

further provision in the deed ". . . . that if the said

Edward Dreier shall decease unmarried before attain-

ing his majority, then the trust estate . . . shall

be conveyed and delivered ... to the children of the

said donor and/or their heirs at law." The provision

that Edward must be unmarried before this clause

could take effect is conclusive that it was the intention

of the parties that Edward's wife and children should
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not be disinlierited if they happened to die after Ed-

ward or before the life tenants. For, since the gift to

the heirs of the donor could not take effect unless Ed-

ward were not only a minor, but also a bachelor, there

is a direct and necessary gift of Edward's interest to

such wife. This argument was successfully urged in

Frazier v. The Scranton Gas d Water Co., 95 A. 256;

249 Pa. 570, where it was said:

"The reason for the rule which requires a con-

struction in favor of vested remainders rather than
contingent remainders is that any other construc-
tion excludes the heirs of him to whom the re-

mainder is limited if he should happen to die pend-
ing the particular estate."

(249 Pa. 570.)

And in Goehel v. Wolf, 113 N. Y. 405 at 415; 21 N.

E. 388 at 390, where the court said

:

"This construction, that is, that the gift was vest-

ed also prevents the disinheritance of issue of any
child who may marry and die before the expiration
of the trust period, a consequence which no one can
doubt the testator never intended."

Another case in point in this connection is the case

of In Re Thomman's Estate, 29 Atl. Kep. 84. In that

case the court said:

"Testator doubtless intended the legacies to vest
in his children living at his death, not to those who
survived his wife. It would be a strained construc-
tion to hold that testator intended these legacies to
vest only at death of. wife. There was a possibility
of all dying before that event, and no provision was
made in view of it. In doubtful cases, legacies are
regarded as vested rather than contingent/^

(29 Atl. Kep. 84.)

See also Lee v. Lee, 62 Eng. Rep. 310, 1 D. P. &
S. M. 85.
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It is respectfully submitted tliat the remainder in

Edward himself was a vested remainder in this per-

sonal property, which passed at his death to his heir

at law, the present appellant.

See Thompson on Construction of Wills (1928)

at page 539.

(B) BUT ASSUMING THAT EDWARD
DREIER DID NOT TAKE A VESTED REMAIN-
DER, STILL, HIS APPOINTEES OR HEIRS AT
LAW DID TAKE A VESTED REMAINDER UPON
HIS DEATH.

(1) Edward is given the absolute control over the ultimate
destination of the property, and the absolute power of

vesting it in whom he chose as of the date of his death.

Edward's power over the estate in remainder was

an absolute one. There is no indication of any sort

in the deed of any intention that Edward should be

limited in his exercise of the power in favor of any

particular person or persons. At the time of the exer-

cise of the power he could not possibly tell whether

any person he might wish to appoint would survive the

life tenants, any more than he could be in a position to

tell whether he himself would do so. The parties in-

tended to dispose of the trust estate absolutely, with-

out a gap. If appointees were to take only a contin-

gent interest, then if they had died before the life ten-

ant, an intestacy would have resulted, for it was only

in default of appointment that the '^heirs at law^' of

Edward could take.

Both in the trial in the Circuit Court and in the

argument before the Supreme Court of the Territory

of Hawaii, it was assumed that any appointees of Ed-
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ward's would have taken a vested interest in the trust

estate. This was admitted by the interveners, the

present appellees, before the Supreme Court of the

Territory. It was clearly the intention of the parties

that Edward should have the power by will or by

voluntary intestacy to ultimately dispose of the trust

property. The only reason for granting the power

and for adding the gift over in the event of the failure

of its exercise was to prevent the very thing which is

now threatened by the ruling of the Supreme Court of

the Territory.

From Thompson we have the following statement

of the law in this regard:

Limitation over of property undisposed of.—The
principle is well settled that if the testator, either

expressly or by implication, manifests an intent to

vest in the first legatee the uncontrolled power of

disposing of the property, such power involves the
idea of absolute ownership.

Tliompson on Construction of Wills (1928), Sec.

414, at page 542.

"Under a general power of appointment, the
donee may exercise the power by appointing any
person, including himself, his creditors or his es-

tate."

Thompson on Construction of Wills^ Sec. 596, p.
765.

Emma Dreier desired that anyone Edward might

name should receive the property, and he could name
his heirs at law by failing to make any other appoint-

ment. Since the trust deed clearly indicates the in-

tent that persons Edward might know and desire to

benefit should take, the class to take in default of
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specific appointment must be ascertained as of the

time of Ms death. The conclusion is inescapable.

Professor Gray succinctly states the law in this con-

nection as follows:

^^If the power is exercisable by will only, then, as

the only objects of the power are persons living at

the death of the donee, the gift implied in default

of appointment is confined to such persons/^

John Chipman Gray—^^Powers in Trust and Gifts

Implied in Default of Appointment/^ 25 Har-
vard Law Keview, 1 at 21.

And in the present case, the gift over, failing ap-

l^ointment, is not implied, but expressed.

The Supreme Court of Hawaii completely miscon-

ceived the significance of the power of appointment.

That Court considered the case as if the question were

as to the effect of a power of alienation on the estate

given to a life tenant. That is not this case. In this

case it is a remainderman who was given the power of

alienation, and the question is, not whether the clear

gift of a life estate is enlarged to a fee by the gift of a

power of alienation to the life tenant, but rather

whether an estate in remainder in the first instance is

a vested or a contingent estate. Even in the case of a

power of alienation given to a life tenant, although it

is held, where realty and not personalty is involved,

that the gift of the power of disposition does not en-

large the life estate to a fee, in none of the cases is it

ever doubted that the life tenant does have the absolute

power of disposition by force and by virtue of the gift

of the power of appointment. Nevertheless, the Su-

preme Court of Hawaii has held in the present case,

not only that the presence of the power did not indi-
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cate that the donee thereof was given a vested estate

in remainder, but also that he was not given even the

very power itself ! It is felt that the error committed

is too obvious to justify further comment.

(2) The estate given to the heirs at law of Edward to take

effect in the event that Edward should fail to make an
appointment, and thus substitutional of gifts to ap-

pointees, is itself clearly a vested remainder.

If the above analysis is sound, and we most respect-

fully submit that there can be no reasonable question

as to that, then the remainder to the heirs at law, sub-

stitutional of the remainder to appointees, was itself

a vested remainder, and Caroline, in the event as it

occurred, assuming as she did the character of sole

heir at law of Edward at the time of his death, was

entitled to the vested remainder in fee. ( Gray, '^Pow-

ers in Trust, EicJ^ 25 Harvard Law Eeview 1 at 21,

supra, at p ), unless reason and authority should

disclose that some unreasonableness or incongruity is

presented by the sole circumstance that she is entitled

to take in the two capacities of tenant for life and

vested remainderman, as she chooses. If no such un-

reasonableness or incongruity is presented by that cir-

cumstance, then we submit that there is no other diffi-

culty standing in the way of her taking in both capac-

ities, or either, at her election, since every other

provision of the deed and the nature thereof indicate

clearly and beyond question that it was the intention

of the parties to vest the estate in Edward Dreier and

in his heirs at law or appointees at the earliest possi-

ble moment. The fundamental and final question in

the case, therefore, is whether or not Caroline's life
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interest under the trust disqualified lier from acquir-

ing a vested interest in tlie remainder under the

clause terminating the trust and directing an abso-

lute conveyance of its assets.

Considering first the effect of the power of appoint-

ment on the gift to the "heirs at law" in default there-

of, we shall then analyze the above question.

It is thoroughly well settled that remainders in de-

fault of appointment are vested remainders. So that

in this case the gift to the heirs at law is a vested re-

mainder subject to be divested from the class by Ed-

ward's exercise of the power. In order to carry out

the intention of the parties, the courts construe the

gifts as if they read "to Edward and his heirs, pro-

vided, however, that Edward should have power to ap-

point" whom he chose, and by such appointment divest

the interest of his heirs—thus making the exercise of

the power of appointment a condition subsequent in-

stead of the failure to appoint a condition precedent.

See KaleSy Future Interests, Sec. 332.

Professor Gray states the rule as follows:

"That the existence of a power does not make a

remainder in default of appointment contingent

seems to be settled law everywhere (unless Massa-
chusetts be an exception)."

Gray ^^Rule Against Perpetuities/^ Sec. 112a.

The Supreme Court of Hawaii ruled, we submit er-

roneously, that Edward could not appoint Caroline,

—

but whether that construction is sound or unsound

can make no difference in the result in this case, since

Caroline is claiming the right to the conveyance not
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as appointee, but as sole remainderman under the

catch-all gift to the "heirs at law" of Edward. That

last gift was inserted only to fill the gap which would

have been created by the non-exercise of his power by

Edward. The sole function of the gift to the heirs

was to fill this possible gap and prevent the resultant

intestacy, it being only in default of appointment that

the estate to the heirs could take effect at all. It is

clear that there could have been no intention, there-

fore, to designate by the gift to the heirs any particu-

lar person or class of person, nor to exclude any par-

ticular person or class, nor to provide for a class to

be determined at any time in the future other than at

the death of Edward. In fact, the contrary intention

is apparent, i.e., the intent merely to fill the gap, pre-

vent an intestacy, and let the law take its course. Hav-

ing inserted the gift to the heirs, the parties felt they

had provided for every conceivable contingency and

disposed of the whole estate. They had exhausted

their specific wishes by the previous limitations, and

were content thereafter to let the law take its course.

We come now to consider the fundamental question

in the case, which is, on authority and reason, free

from serious doubt.



32

THE INTENTION OF THE PAETIES CLEARLY
APPEARING THAT THERE SHOULD BE NO
GENERAL CONDITION PRECEDENT OF SUR-
VIVORSHIP OF THE LIFE TENANTS ON THE
PART OF THE REMAINDERMEN, CAROLINE
DREIER O'NEIL IS ENTITLED TO THE VESTED
REMAINDER UNLESS HER INTEREST FOR
LIFE UNDER THE TRUST DISQUALIFIES HER
FROM TAKING AS VESTED REMAINDERMAN
FREE OF TRUST. IN OTHER WORDS, IN TERMS
OF ESTATES, IS ANY INCONGRUITY PRESENT-
ED BY THE CIRCUMSTANCE THAT THE LIFE
TENANT TAKES ALSO AS VESTED REMAIN-
DERMAN?

(A) THE FALLACY OF THE METHOD IN WHICH
THE CASE WAS CONSIDERED BY THE SUPREME
COURT OF HAWAII.

The Supreme Court of the Territory of Hawaii, in

ruling that the estate given to the heirs at law of Ed-

ward is a contingent and not a vested estate, and that

accordingly those heirs were to be determined, not as

of the time as of Edward's death, but were to be deter-

mined as of the time of the death of the life tenant,

begged the entire question in the case. No cases were

cited in support of the conclusion reached, and no

reasons given therefor, except the statement of the

conclusion itself. The only reference to any case in

the decision of the Supreme Court of Hawaii is that

made to the case of Crescent City Motors^ Limited v.

Nalaielua, 31 Hawaii 418, at 422. That case is clearly

distinguishable from the case at bar. Furthermore, it

may be noticed in passing that exactly the contrary

rule was announced in the much more carefully con-

sidered opinion in the case of Estate of IseYiberg, 28
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Hawaii 590 at 593^, in which case the following from

the syllabus of the court indicated the holding in that

regard:

'^If the enjoyment of a gift of the principal is

postponed in order to let in some other interest, as,

for example, a life interest in the income, the gift

is vested, the presumption being that the testator
postponed the distribution or payment for the pur-
pose of the prior bequest and not to prevent the ul-

terior legacy from vesting."

Estate of Isenherg, 28 Hawaii 590, at 593.

The ultimate question in the case at bar is—Is a

life tenant precluded from taking a vested interest in

the remainder? It can hardly be asserted that a life

tenant cannot take a vested interest in remainder, and

then, as a reason for this conclusion, assert that it is

because the life tenant cannot also be a remainder-

man. It is clear that the restatement of a conclusion

supplies no reason for reaching the conclusion itself.

This point being the crux of the difficulty in the case,

the Supreme Court of Hawaii, in handing down its de-

cision, assumed throughout that . decision what it

started out to prove, namely, that a life tenant, mere-

ly because he is a life tenant, cannot acquire a vested

interest in the remainder of the estate. For in every

case in which the precise question involved in this case

arose, the estate was limited, as in this case, on the

life of the particular life tenant, and the question was

whether he was disqualified thereby from taking a

vested interest in the remainder. The courts then of

course go on to consider whether any incongruity is

presented by that circumstance, and, in the over-

whelming majority of cases, find that there is no in-
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congruity or inconsistency thereby presented. In in-

teresting contrast, the Supreme Court of the Terri-

tory simply asserted that since the literal words of

the deed in one sentence thereof provided for the ter-

mination of the trust on the death of the life tenants,

under no circumstances could the trust be terminated

earlier, on the ground that it must have been the in-

tention of the Donor in trust that it should not be

terminated earlier. Presumably in support of this

conclusion, the court refers to the literal words of the

deed in the sentence in question. But the very ques-

tion in the case is whether the literal tvords of the deed

in that sentence should control, or whether, on the con-

trary, the real intent of the testator will be given

effect in view of the provisions of the deed as a whole,

by disregarding the literal words of that particular

sentence and carrying out the real intention of the

parties as disclosed by an examination of the instru-

ment as a whole and considering the clause providing

for the distribution of the assets, and recognizing that

there is a further gift in remainder, under which the

life tenant may and does take. It is surely apparent

that where the question presented is whether the words

of one sentence shall be given controlling effect, that

when that question is resolved in the affirmative, it

is merely begging the question to advance as a pur-

ported reason for that result the fact that the words

of that very sentence so provided! Surely, it cannot

he said in one breath that the words of one sentence

must he given effect hecausc that was the intention of

the parties, and in the next hreath that that was the
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intention of the parties decause the words of that

same sentence must he given effect!

(B) THE SUPREME COURT OF THE TERRITORY
OF HAWAII ERRED IN HOLDING IN EFFECT THAT
THIS TRUST DEED MUST BE CONSTRUED PIECE-
MEAL, THEREBY DISREGARDING THE RULE THAT
IN THE CONSTRUCTION OF A TRUST DEED THE IN-
STRUMENT TAKEN AS A WHOLE CONTROLS.

The Supreme Court of Hawaii on pages 34 and 36

of its opinion, said:

"The direction of the Donor that ^upon the death
of the, said Emile Dreier and of the said Caroline
Dreier this trust shall cease/ standing by itself, is

clear and unambiguous."

The trouble with this statement is that the quoted sen-

tence does not "stand by itself." "Standing by itself,"

it is misleading. The trust deed must be considered

as a whole, and the meaning to be fairly gathered

from it is that to be found in the entire instrument

as finally executed, and not from some isolated por-

tion thereof.

See Thompson on Construction of Wills^ Sec. 95, Ch.

6, p. 167:

"In construing a will the testator's intention is to
be gathered from the whole will, from the entire in-

strument, and not from detached portions thereof

. . . nor from a consideration of the particular
clause in dispute, nor from any particular part in-

consistent with the testamentary scheme as a whole,
but, as sometimes expressed, from a full vieAV of
everything with the ^four corners of the instrument,'
giving to each and every part significance, and har-
monizing apparent inconsistencies where this can
be done by fair and reasonable interpretation, and
operation is to be given to every part of the will tak-
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en as a whole, if tliis can be done witliout violating

its terms or the intention of the testator."

Thompson on Construction of Wills, Sec. 95, Ch.

6, p. 167, and cases there cited.

But the Snpreme Court of Hawaii, having singled

out the phrase quoted supra, went on to make its own

interpretation of the trust deed therefrom, thereby

completely failing to recognize the significance of the

clause as a whole viewed in the light of the situation

which had led to the execution of the trust indenture it-

self. This is clearly error. It has the effect of giving

to a particular portion of the deed a meaning para-

mount to and in derogation of the true intent of the

parties as gathered from a consideration of the deed

taken as a whole. The postponement of the time for

distribution of the trust assets or of the designation of

the time for termination was not an absolute and liter-

al one at all. There is first the clause assuring Emile

and Caroline an income for their lives. That has to do

with the administration of the trust during its life.

The provision for the absolute conveyance, however, is

one which is concerned only with the termination of

the trust. Under the gift to her nominatim, Caroline

takes as cestui que trust, but under the ultimate limi-

tation she takes as heir at law, free of trust.

It was the intention of the parties—not that the trust

should continue so long as Emile and Caroline should

live, but only for the period of the duration of the life

estates, no matter however or whenever they might de-

termine.

See Kales, Estates Future Interests, Sec. 25 and

308; 20 Harvard Law Revieiv, 102 at 103.
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The conveyance to Edward, his appointees or heirs

at law was to be a conveyance free of trust, so that the

appointees or heirs at law would take not as cestuis

que trusty but free of trust, since the conveyance to

them was to be absolute.

See Rotch v. Rotch, 173 Mass. 125 at 134.

In the light of a correct reading of this trust deed, it

is submitted that there is no question of deviation from

the terms of the trust, and that the appellant herein is

not trying to cause such deviation from the terms of the

trust, but is seeking only to show that the carrying out

of the provisions of the trust according to its terms re-

quires a conveyance of the trust property to her

absolutely as one taking under the ultimate limitation.

That is to say, the question is, not whether a case is

presented for the interposition of equity to terminate

a trust before its stated period has elapsed, but rather

whether the trust itself has terminated according to its

own terms. For if it is held that Caroline takes as heir

at law of her son Edward under the ultimate limita-

tion to Edward's heirs at law, then she takes free of

trust. It was so held in Ackerman v. Ackerman, 226

N. Y. S. 104 (1927) K Y., where the will provided that

the property was not to be sold until the death of the

testator's wife, and upon her death it was to become

^^the absolute property of my son Joseph William . . .

or . . . his heirs. . . ." The son, Joseph William, died

before his mother, the life beneficiary, leaving his moth-

er the sole heir at law. It was held that she took a

vested remainder in the trust property, which (at p.

105) "merged with the widow's life estate. . , ."
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In the AcJcerman ease the court said, at page 107,

that any other construction of the will

—

". . . . does violence to what may be assumed to

be the natural desire of the testator to give to his son
the disposition of the remainder vested in him by the

7th clause of the will, either by allowing the descent
to his children, if any, through intestate succession,

or by permitting the remainder to vest in his mother,
if he should die before her without disposition of

such remainder. . .
."

Ackerman v. AcJcerman^ 226 N. Y. S. at page 107.

(C) NO UNREASONABLENESS OR INCONGRUITY
IS PRESENTED BY THE CIRCUMSTANCE THAT A
UIFE TENANT IS ALSO EITHER A MEMBER OF A
CLASS OR THE SOLE PERSON TO TAKE THE FEE AS
HEIR AT LAW OR NEXT OF KIN.

The sole question of doubt or difficulty in the case

is whether the surviving life tenant, Caroline, is dis-

qualified by the gift to her for life from acquiring a

vested interest in the remainder. If the taking of a

vested interest by a life tenant is incongruous, then it

is held, on proper analysis, that all remainders which

by the term of their grant would give to a life tenant

a remainder interest in the property are contingent

grants, with the result that the life tenant is neces-

sarily excluded from their operation. In other words,

the question is—When a donor or a testator gives a

limited interest in property for life to one person, and

another gift to a class which in the event as it occurs

merely includes that person without naming him,

whether he is excluded from the class by force of the

X^rior grant of the life tenancy to him. The point is not

of first impression. It has been repeatedly held, in an

unbroken line of the most highly respectable authority,

both in England and in this country, that no incon-
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gruity is presented by the sole circumstance that the

taker of a vested interest in remainder is also a life

tenant. The reasoning of the cases is, that by the grant

of the life tenancy the donor wished to assure to the

tenant the enjoyment of at least that interest, but did

not intend that that provision should be exclusive. Ac-

cordingly, it has been held in a line of decisions extend-

ing over a period of more than a hundred years, down

to the present day, that where this not uncommon sit-

uation arises, the burden of proof rests on him who
claims that the life tenant was by the intention of the

donor to be excluded from gifts in remainder, to show

that it was the intention of the testator to exclude the

life tenant from the enjoyment of such estate in re-

mainder, and that the burden is not on the life tenant

to show the presence of an express intention to include

him, the presumption being, as in every case involving

a future interest, that the testator intended to vest the

estates at the earliest possible moment. The reasoning

is that the words cannot well be taken to mean anything

else, and that by such a mode of designating the final

beneficiaries, the donor has exhausted his specific wish-

es by the previous limitations, and is perfectly content

thereafter to let the law take its course.

The Supreme Court of Hawaii simply refused to con-

sider this question, and therefore did not decide the

case in any true sense at all. Not a single case is cited,

and the written decision was filed five days after the

argument. The conclusion that the estate in remainder

was contingent and not vested, could only have been

reached hy main strength.
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For example, the Supreme Court of Hawaii in the

syllabus of its opinion, states that ". . . . when a con-

veyance is made to a trustee ... to pay net income to

certain named persons until the death of the survivor

and at the end of the trust period to convey the corpus

of the property {in the event of the failure of certain

other described beneficiaries) to the ^heirs at law' of a

named person, the heirs at law are determinable not

as of the date of his death, but as of the end of the trust

period . . ." (Underscoring ours.) The actual words

of the deed were

:

". . . The entire trust estate . . . shall be con-

veyed and delivered free and clear of the trusts . . .

to the said Edward Dreier ... as and for his abso-

lute and sole property if he, the said Edward Dreier,

shall then be alive, and if he then shall have deceased
... to such person or persons as he . . . shall . . .

name to receive the same, and failing such appoint-

ment then his heirs at law."

It is surely apparent that it was not "in the event of

the failure of certain other described beneficiaries," in

the sense that those beneficiaries, such as appointees,

might die before the termination of the life estate, that

the heirs at law were to take, but rather, it was only in

default of appointment in the sense that Edward might

make no appointment whatever, that the estate to the

"heirs at law" could take effect, either in right or in

possession.

The cases disclose beyond question that under the cir-

cumstances of this case the trust will be terminated

and a conveyance ordered to the life tenant who is held

to have acquired a vested interest in the remainder.

The following cases are only representative of the
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great number which hold that under a trust such as

was here created, and on facts such as those here found,

the cestui que trust for life under the instrument may
and does take a vested remainder free of trust, when-

ever the life tenant in question answers the description

of the class to take the corpus on termination, in spite

of the fact that the trust during its life was limited by

its terms on the duration of the life estate and was to

terminate on the death of the life tenant. Since the

gift to the class is inserted merely to fill a gap and thus

j)revent an intestacy, the cases rightly hold that there

is therefore no absurdity in the life tenant taking all.

See KaleSy 2nd ed. Estates Future Interests^ page
658.

THE FOLLOWING CASES ALL INDICATE THE
CLEAR ERROR COMMITTED BY THE SUPREME
COURT OF HAWAII IN THE CASE A BAR:

Rotch V. Rotch, 173 Mass. 125 (1899) ;

Rotch V. Loring (1897) 168 Mass. 190; 47 N. E. 660;

Doe clem. Garner v. Lawson, 3 East (Eng.) 278;
Lee V. Lee (1860) 1 Drew. & S. 85; 62 Eng. Reprint,

310; 29 L. J. Ch. N. S. 788; 6 Jur. N. S. 621; 8

Week. Rep. 443;
United States Trust Co. v. Taylor^ 193 App. Div. 153

;

affirmed on the opinion of Greenbaum^ J. below in

134 K E. 591; 232 N. Y. 609;
Wharton v. Barker (1858) 4 Kay & J. 483, 70 Eng.

Reprint, 202, 4 Jur. N. S. 553, 6 Week. Rep. 553

;

Doane v. Mercantile Trust Co.^ 160 N. Y. 494 and
cases therein cited on page 499

;

United States Trust Co. v. Terry, 167 App. Div. 152

at 160

;

Holloway v. Hollotoay, 5 Ves. 399

;

Bullock V. Downes (9 H. of L. Cases, 1) ;

Pearce v. Vincent (1 Cr. & M. 598) (which involves a
devise of real estate)

;

Blume V. Kimball, 222 Mass. 412, 110 N. E. 1036;
Tuttle V. Woolworth, 62 N. J. Eq. 532, 50 Atl. 445;



42

CASES WHERE THE FIRST TAKERS WERE SOLE
MEMBERS OF THE CLASS TO TAKE UNDER THE
ULTIMATE LIMITATION.

Rawlinson v. Wass, 9 Hare 673;
mokes V. Van Wyck, 83 Va. 724;
Rotch V. Rotch, 173 Mass. 125 at 134;
Thomas v. Castle (1903), 76 Conn. 447, 56 AtL 854;
Rand v. Butler (1880), 48 Conn. 293;
Hiinmel v. Himmel, 13 A. L. R. 608 (lU.) 1920 (294

in. 557, 128 K E. 641) ;

Wrightson v. MacCaulay, 14 M. & W. 214

;

Hindson v. Wood, 85 L. T. R. 455

;

Elmsley v. Young, 39 Eng. Reprint 1142

;

Gorhell v. Davison, 52 Eng. Reprint 218

;

We/c/i V. Brimmer (1897) 169 Mass. 204, 47 N. E.
699*

We/c/^ V. Howard (1917) 227 Mass. 242, 116 K E.

492;
Pinkahm v. Blair (1876) 57 N. H. 226;
Oleson V. Somogyi (1919) 90 N. J. Eq. 342, 107 AtL

748;
Delaney v. McCormack (1882) 88 N. Y. 174;
Grantham v. Jinnette (1919) , —N. C—, 98 S. E. 724

;

Everitfs Estate (1900) 195 Pa. 450, 46 Atl. 1;

McKee's Estate (1901) 198 Pa. 255, 47 AtL 993;

Bird V. Luckie, 8 Hare 801

;

People V. Camp, 286 HI. 511;
Re Frith:
Ackerman v. Ackerman, 226 N. Y. S. 104 (1927).

Bushfs Appeal (1869) 61 Pa. Ill;

Stewart's Estate (1892) 147 Pa. 383, 23 Atl. 599;

Harris v. McLaran (1856) 30 Miss. 533;

Wadsworth v. Murray, (1900) 161 N. Y. 274, 76 Am.
St. Rep. 265, 55 N.E. 610;

Mitchell Y. Bridges (1864) 13 Week. Rep. (Eng.) 200,

11 L. T. N. S. 727

;

Sears v. Russell (1857) 8 Gray (Mass.) 86;

White V. Underwood (1913) 215 Mass. 299, 102 N. E.

526;
Carr v. New England Anti-Vivisection Soc. (1919)

Mass., 125 N. E. 159;
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FrisUe's Estate (1920) 2GG Pa. 574, 109 Atl. 663;
Minter v. Wraith (1842) 13 Sim. 52, 60 Eng. Eeprint

21;
Ee Greenwood (1861) 31 L. J. Ch. N. S. (Eng.) 119,

3 Giff. 390, 8 Jur. N. S. 907, 10 Week. Eep. 1117;
Whall V. Converse^ 146 Mass. 345;
In re Foster's Will, 231 N. Y. S. 613

;

In re Morley's Trusts (25 Weekly Eep. 825) ;

Urquhart v. Urquhart (13 Sim. 613), as to personal-

ty;

Seifferth v. Badham (9 Beav. 370) ;

Nicholson v. Wilson 14 Sim. 549) ;

Kellett V. Shepard, 139 111. 433, 28 N. E. 751, 34 N. E.

254;
Henkins v. Henkins, 287 111. 62, 122 N. E. 88;
In re Bughfs Estate, 93 N. J. Eq. 411, 115 Atl. 909;
Baugham v. Trust Co., 181 K Car. 406, 107 S. E. 431

;

In re Tatham's Estate, 250 Pa. 269, 95 Atl. 520, Ann.
Cas. 1917A, 855;

Child V. Russell, 11 Mete. (Mass.) 16;
Ahhott V. Bradstreet, 3 Allen (Mass.), 587;
Binot V. Tappin, 122 Mass. 535;
Ford V. Ford, 220 Mass. 310, 107 N. E. 948

;

Mclntyre v. Ramsey, 23 Pa. St. 317

;

Casack v. Rord, 24 W. E. 39.

We further call the Court's attention to the follow-

ing general authorities to the same effect

:

Thompson on Construction of Wills (1928) Sec. 207
at p. 343;

Schouler on Personal Property, page 737; 40 Cyc.
1482;

1 Page on Wills 1490;
Jarman on Wills (5th Am. from 4th London ed. vol.

2, p. 677, and additional cases cited at p. 680,
note i)

;

Jarman on Wills (5th ed. by Bigelow) 790-800; 821-

823 *

23 R.C, L. 550, Sec. 93;
Theobald on Wills, 2d. ed. 280-281;

2 Washburn on Real Property (5th ed.) 625;
Kales on Future Interests, 2d ed., Sec. 572.
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A typical statement of tlie rule is found in Thomp-

son's work (supra) as follows:

"The authorities hold with marked unanimity that
unless the will sufficiently expresses a contrary in-

tention, a limitation over, after a life estate to a
class described as the testator's ^heirs', ^next of kin',

or by a similar term descriptive of those persons en-

titled to take by descent, vests in point of right upon
the testator's death, although their right of posses-

sion is postponed until the termination of the life es-

tate. A gift over to ^my heirs' will be construed as

meaning those who are such at the time of the testa-

tor's death, in the absence of words clearly showing
a contrary intention ; and the mere circumstance that

the life tenant is one of the class who will take the

remainder does not prevent the remainder to heirs

from vesting at the testator's death. The principal

reasons for the rules are, (1) that the law leans

rather to vested remainders, and (2) that the words
cannot be used properly to designate anybody else,

and that such a mode of ascertaining the beneficiary

implies that the testator has exhausted his specific

wishes upon the previous limitations, and is content

thereafter to let the law take its course."

Thompson on Construction of Wills (1928) Sec.

207, at pp. 343 and 344.

(1) Leading cases substantially identical with the present

case, involving trust estates, all of them holding that a

life tenant under the trust may secure a vested right to

the remainder and may demand a conveyance of the re-

mainder to himself during his lifetime, despite the fact

that in every case the words of one sentence taken liter-

ally created an estate for the life of the life tenant,

together with a provision that the trust was not to

terminate and the conveyance was not to be made to

the remainderman until the death of the said life tenant,

the very person who filled the description of remainder-

man:

It is our contention that all the beneficial interest in

the trust estate has now vested in Caroline Dreier, and
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that she therefore has the right to terminate the trust.

The Circuit Judge so held. The sole purpose of this

trust was to preserve the 125 shares of stock for the

remaindermen, and it is held, practically without ex-

ception, that the acquisition by the life beneficiary of

the right to receive the corpus at the termination of the

trust, whether by purchase or inheritance, gives that

life tenant the right to have the trust terminated.

"Where the sole purpose of the trust is to preserve

the corpus of the fund for remaindermen, the acquisi-

tion by the life beneficiary of the right to receive the

corpus at the termination of the trust, whether by
purchase or inheritance, gives the life tenant the

right to have the trust dissolved."

Thompson on Construction of Wills^ Sec. 557 at p.

737.

In Davis v. Goodman et al (Sept. 20, 1930) 152 Atl.

115 (Del.), the court said:

"We have then a case where one has a life interest
by way of trust in the entire corpus, and an absolute
vested right in remainder to two-fifths thereof.

"That being the situation, the beneficial interest
for life which Horace W. Goodman has in the two-
fifths, merges or coalesces with the absolute interest
which he has therein in remainder. The sole purpose
of the trust which Mrs. Goodman created appears to
have been to preserve the estate for the persons en-

titled ultimately to receive it. Horace W. Goodman
is now that person in so far as a two-fifths interest is

concerned. The trust in the two-fifths should there-
fore be terminated, for where the only purpose of a
trust is such as this one was and the events are such
as we have here, a merger of the beneficial interest
with the legal one takes place and the common owner
of both interests is entitled to immediate posses-
sion."

Davis V. Goodman et al^ 152 Atl. 115.
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The question in this case, therefore, is whether the

life beneficiary, Caroline, has acquired a vested inter-

est in the remainder. If she has acquired such inter-

est, she has the right to have the trust terminated, as

one taking an absolute interest in the remainder, at

the same time holding the sole remaining interest for

life.

In such a case, the words of one sentence of the deed

taken literally can have no effect whatever. It,is no

objection to the termination of the trust to say that the

words of one sentence of the indenture provide other-

wise, for in every case where a life tenant has acquired

the vested interest in the remainder and the trust has

been dissolved^ in the nature of fhvnas, the words of

one sentence of the deed of course seem to provide oth-

erwise^ since the trust is apparently^ in terms^ limited

on the lives of the life beneficiaries. But the law has

said, almost uninterruptedly, that a life tenant is not

excluded under a gift of the remainder to a class.

May we call the Court's attention to a few leading

cases

:

We cite for the consideration of the Court the com-

panion cases involving the interpretation of the will of

Benjamin S. Kotch, reported as Rotch v. Rotch, 173

Mass. 125, and Rotch v. Loring, 169 Mass. 190. The

cases were decided by the Supreme Court of the state

of Massachusetts, consisting in the former case of

Field, C. J., Holmes, Morton, Barker, and Hammond,

JJ.; and in the latter one of Field, C. J., Knowlton,

Morton, Lathrop and Barker, JJ. The situation pre-

sented in these cases was precisely the same as that
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presented in the case at bar, and the analysis of the

Massachusetts court is, we submit, the truest and best

analysis to be found in any of the American cases on

the point, and if sound, is conclusive of the issues here

presented.

In Rotch V. Rotchy 173 Mass. 125, the property was

given in trust to trustees in these words : ^^To hold the

same ... in strict trust ... to pay the net rents . . .

to . . . each such daughter" (Aimee' Sargent and An-

nie L. Lamb) "in every year during her natural life. . .

And . . . upon her decease, then in trust to convey in

fee simple ... to my heirs at law." The question was

(p. 130) "whether the two surviving daughters of the

original testator are entitled to their respective shares

absolutely, or whether the same are to be held in trust

for their benefit during their respective lives by the

petitioners.

The Court said at page 134

:

"The remaining question is whether the testator's

surviving daughters, Aimee' Sargent and Annie L.

Lamb, shall take their one-fourth parts of this fund
albsolutely, or whether it shall be held by the peti-

tioners in trust for them respectively. As to this

fund, we regard the language of that paragraph of

the fifth article of the will which directs that, in the

contingency which has now occurred, the fifth of the

testator's residuary estate theretofore held by the

petitioners for the benefit of Edith Kotch shall go to

the testator's heirs at law, as clear and explicit, and
uncontrolled by any other provision of the will. That
language applied to the circumstances now existing

directs the petitioners, upon the death of Edith Rotch
without issue, to deliver the trust property held by
them for her benefit to the testator's heirs at laAV, to

hold the same to them, their heirs, executors, admin-
istrators, and assigns forever. In the contingency
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ivhich has occurred^ this is the final winding up of
their trust so far as that property is concerned which
at the death of Edith Rotch they held for her benefit^

and as to that property the tioo surviving daughters

of the testator take not as cestuis que trusty hut as
heirs at latv of the testator^ and so free of trustJ'

Rotch V. Rotch, 173 Mass. 125 at p. 134.

In Rotch V. Loring, 169 Mass. 190, a bequest for life

having been made to L., tbe question arose as to

whether, under an ultimate limitation to "heirs at law

of the testator/' L. could take the remainder in fee, and

further whether under those circumstances, assuming

the first question to be answered in the affirmative,

that L. had the right to terminate the trust and de-

mand an absolute conveyance of the estate comprising

it to himself. In its decision the court held that L. took

in both capacities ; that the heirs at law of the testator

were to be determined as of the time of his death

and not as of the time of the death of the life tenant

;

and that accordingly L., taking a vested remainder in

fee, need not dance attendance on his own estate, and

could elect to take as remainderman, in which capacity,

he could, hy and under the terms of the instrument it-

self, demand a conveyance of the property. The court

said at page 200

:

"It is generally true that when property is given

by will to one for life, with remainder to the testa-

tor's heirs at latv, and the life tenant is only one of

the heirs at the death of the testator, the life tenant

is not excluded from taking a share of the remain-

der, unless there are clear expressions in the will to

the contrary.'^

Rotch V. Loring, 1G9 Mass. 200.

It is thus seen that the conveyance of this trust prop-

erty to Caroline Dreier would not be, as the Supreme
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Court of Hawaii held (begging the question in the

ease) a deviation from the terms of the trust, but

would result in carrying out the terms thereof with re-

gard, not to its administration, but rather with regard

to its termination, for Caroline Dreier, taking ais heir

at law, does not take as cestui que trust, but rather un-

der the ultimate limitation as one entitled to the dis-

tribution of the trust property free of trust, as was

demonstrated by the Massachusetts court in the Kotch

cases. It is interesting also in this connection to ob-

serve that the Massachusetts court at page 133 cites

with approval, Whall v. Converse^ 146 Mass. 345, opin-

ion by Holmes, J., which was the case principally re-

lied on by the Circuit Judge of the First Judicial Cir-

cuit, Territory of Hawaii, in his opinion pursuant to

which the trust herein was ordered terminated.

The majority of the cases analyse the situation a lit-

tle differently. They say, the question being whether

any incongruity is presented by the circumstance that

the taker of a vested interest is also a life tenant (ana-

lysis indicating no such incongruity)—then the life ten-

ant takes both the life estate and the vested remainder,

the life estate "merges" or "coalesces" in the remainder

at his election, and he may demand a conveyance of the

property.

In Rawlinson v. Wass^ 6 Hare 672, 68 Eng. Eeprint,

683, the bequest was upon trust for the testator's

daughter for her life, and after her decease to the tes-

tator's heirs. The testator died leaving his daughter

as his sole heir. She demanded a conveyance to her,

and it was decreed accordingly.
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In the South Carolina case of Thompson v. Smithy

27 Can. S. C. 628, the bequest was—"I do further will

and desire that at the decease of both the said Lissy

Thompson and Mary Anna Thompson, the said residue

. . . shall ... go to the benefit of my lawful heirs."

The testator died and Lissy Thompson died, and Mary

Anna Thompson remained as his sole heir at law. It

was held that the will contained no indication of any

intention, express or implied, to exclude the remaining

daughter from the class entitled to the fee.

In Himmel v. Himmely 294 111. 557, 128 N. E. 641, the

bequest was to Horace S. Marshall for and during his

natural life, and '^upon the decease of my said son . . .

to my heirs." It was held that Horace S. Marshall took

a vested interest in the remainder as one of the heirs.

In ComstocTc v. The Bridgeport Trust Co., 106 Conn.

514, the bequest was "to my daughter Susan V. for and

during her natural life, and upon her decease to my
husband Charles E. and his heirs." Charles E. died in-

testate before Susan, leaving Susan his sole heir at

law while she was still life tenant. It was held that

the estate given to the "heirs of Charles" was a vested

estate, and that accordingly Susan's life estate merged

in the vested remainder, and that she thereupon took

as sole heir of her father, Charles.

In Connolly v. Connolly, 122 App. Div. N. Y. 492,

there was a trust of personal property to the testator's

wife for life, and at her death to five children, as to in-

come, for their lives, with the power to each child to

dispose of his share of the principal. It was held that
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eacli child took a vested remainder as to his share of

the principal. The court said at page 495

:

^The fact that the five children were also benefi-

ciaries of the trust created for their respective lives

is no obstacle to their taking vested remainders lim-

ited upon said trust estate, . . .

". . . . Nor does the existence of an unexecuted
power of appointment interfere with the vesting of a
remainder."

Connolly v. Connolly, 122 App. Div. N. Y. 492.

It was held that the five children had the right to ter-

minate the trust, although it was created for their re-

spective lives.

In Blume v. Kimball (1916), Mass. 110 N. E. 1036,

the bequest was to trustees "to collect and receive all

the income . . . and then . . . pay over said shares

. . . until the decease of my last surviving child, after

which . . . among my legal heirs." It was held that

the settlor's heirs were to be determined as of the time

of his death and not as of the time of the death of the

last surviving child, and that accordingly the trust

need not continue until the death of the last surviving

child where such child became, as the testator's heir,

entitled to the vested remainder of the trust estate.

The court said:

"In our opinion no such intention" (that is, that

the ^heirs' were to be determined at the time of the

death of the last surviving child) "is manifested in

the will of Mr. Fullam. He had in mind only to pro-

vide for his widow, children, and the issue of any
child who might predecease him. In addition to his

specific bequests, he assured for them an income by
placing his estate in the hands of trustees. As said

in Abbott v. Bradsby, 85 Mass. (3 Allen) 587 at 593,

^We think the intent of the testator was to appro-
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priate tlie income of liis estate to the support of his
surviving children so long as any of them should live,

and that beyond that he had no purpose to make any
testamentary disposition.'

''See Whall v. Converse, 146 Mass. 345 at 348, 15
N. E. 660. The fact that life estates were given to

his children does not manifest an intention that
these same children should not finally take as his
heirs. Jewett v. Jeweit, 200 Mass. 310, 86 N. E. 308."

Bhme v. Kimhall, 110 K E. 1036.

In Taylor v. Huher, 13 Ohio St. 288, the testator pro-

vided that the interest from his estate should be paid

to S., the widow of the testator's son, during her natu-

ral life, and after the death of said widow to L. and

D., her sons, the testator's grandsons. Both L. and

D. died before their mother, S., leaving S. their sole

heir. She demanded a conveyance. The executors con-

tended that under the provisions of the will they had

the right to retain the fund until her death; but the

court, in reply, said:

''The executors from the first held this fund in

trust for the grandsons of the testator by the provi-

sions of the will ; and now, through a contingency not

foreseen or provided for by the will, that trust hav-

ing wholly failed, they . . . hold it in trust for the

'grandsons' ' heir, the mother."

Taylor v. Huher, 13 Ohio St. 288 at page 292.

It was decreed that the executors convey to the mother.

It would serve no useful purpose to further call to

the attention of the Court the cases, which are literally

numberless. It is perfectly clear that the Supreme

Court of Hawaii begged the entire question in the case.

That court simply did not consider the question nor the

cases involving the question. Everything which the
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ter of the trust involved in the principal case^ could he

applied word for word to the legion of authorities hold-

ing to the contrary.

In Pearce v. Vincent^ 48 Eng. Eep. 612, 2 Keen 229, a

testator devised real estate to T. P. for life, and after

T. P.'s decease, in trust for such of his relations as T.

P. should by deed or will appoint, and in default of

such appointment, for such as T. P. should adopt, and

in case T. P. should adopt no one, then to the nearest

of kin of him, the testator, who should be living at the

testator's decease. The testator died, leaving the life

tenant, T. P., as the only person answering the descrip-

tion in the ultimate limitation. Held that T. P. took

under the ultimate limitation. The case was bitterly

contested, and the pertinent part of the decision as

finally announced follows:

"It is tolerably clear that a vested interest was
given to the person who should, at the time of the

testator's death, answer the description in the ulti-

mate limitation, which vested interest might have
been devested by the appointment of Thomas Pearce,

or by his adoption of a male relation of the name of

Pearce, but was, in default of such appointment or

adoption, to take effect. If it should so happen that
Thomas Pearce, the devisee for life, should also, at

the death of the testator, answer the description of

the person who is to take under the ultimate limita-

tion, ought he, because he fills the two characters, to

be excluded from taking under that limitation? It

is argued that he ought, because the gift to Thomas
Pearce for life, and the restrictions put upon him, in

his character of tenant for life, are wholly incon-

sistent with an intention, on the part of the testator,

to give him the absolute power over the estate. But
the testator could not have had in his view and
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knowledge that tlie ultimate gift, which is limited to
a person unascertained at the date of his will, would
go to Thomas Pearce. The argument derived from
intention does not apply in this case; and I am of
opinion that, upon the true construction of the will,

Thomas Pearce took under the ultimate limitation,
not because he was the individual person intended
by the testator to take, but because he answers the
description of the person to whom the estates are
ultimately given. The bill must, therefore, be dis-

missed."
Pearce v. Vincent, 48 Eng. Eep. 616, at pp. 620-621.

In Lee v. Lee, 62 Eng. Rep. 310, 1 D. P. & S. M. 85,

the testator, after giving the residue to his daughter,

Ann Lee, for life, gave it after her death upon trust to

his next of kin, exclusive of certain named persons

falling within the description, other than Ann Lee. The

question was whether the gift of the life estate to Ann
Lee excluded her from taking as next of kin.

^^With all deference I confess this reasoning does

not appear to me to be sound. It resolves itself into

two distinct conclusions : 1st. That A. ought to be

excluded from taking under the gift to the next of

kin, because of the assumed impossibility of suppos-

ing that the testator intends him to have anything
more than the life interest, and 2dly. That the ex-

clusion of A. ought to be effected by postponing till

the death of A. the periods at which the persons an-

swering the descrii3tion of the testator's next of kin

shall be ascertained.

"With respect to the first of these conclusions, I

may observe that (as a general rule), if a testator

bequeaths property to a class by a particular descrip-

tion, and a question arises whether a certain indi-

vidual who comes within the description ought or

ought not to be excluded, it is not sufficient, in order

to exclude him, to shew the absence of a special in-

tention to include him; you must shew a clear and
unambiguous indication of an intention to exclude
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Mm. Does then the gift of a life interest to A., who
is the next of kin or one of the next of kin, afford a
clear and unambiguous indication of an intention to

exclude him from taking any further benefit under
the ulterior gift to the next of kin? I confess it does
not appear to me at all absurd or unreasonable that

a person who takes a life interest by virtue of a par-

ticular gift to him nominatim should also take a fur-

ther interest either alone or jointly with others, as

the case may be, under a gift in the same will to a
class, which class, as described by the testator, clear-

ly includes him. In truth it cannot be said that the

testator, when he made the ulterior gift to his next
of kin, had any special intention one way or the
other. He did not concern himself with the consid-

eration of the question who would be his next of kin.

All he intended was that, at all events, A. should
have a life-estate, and then that the property should
go to his next of kin, whoever he, she, or they might
happen to be. In Seifferth v. Badham (9 Beav. 374)
Lord Langdale observes, ^At the time when the will is

made it is necessarily uncertain who will be the tes-

tator's next of kin at the time of his death. If, at

the date of his will, he has children who are then his

next of kin, they may die before him and give place
to his brothers and sisters. If, at the date of his will,

he has brothers and sisters, he may afterwards have
children born, who at the time of his death, may dis-

place the brothers and sisters. Contingencies of this

sort are infinite, and in general it is perhaps prob-
able that the testator^ in such cases, means only to

provide for those whom he does mean to benefit in

the way he thinks best, and then to add that if events
defeat that particular intention the law may take its

course/
^^But tvhatever may be thought of the first of the

tivo conclusions before mentioned, it appears to me
that there is still less reason for the second, tvhich

is, that in order to accomplish the exclusion of A. the
period for ascertaining the persons answering the
description of the testator^s next of kin must be post-

poned till the death of A, It appears to me that, ac-
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cording to plain reason, if A. must be excluded, the

proper way to effect that object would be simply to

exclude him, and to hold that the persons to take un-

der the gift to the next of kin should be those who
would answer the description at the testator's death
if A. were altogether left out of consideration, in fact

as if A. did not exist. If there is ground for con-

cluding that it was the testator's intention to ex-

clude A. from taking under the gift to the testator's

next of kin, why should not the matter stand on the

same footing as if the testator had expressed that

intention in so many words? Now, if the testator

had in express terms bequeathed to A. for life, and
after A.'s death to the testator's next of kin exclud-

ing A., would the Court in that case hold that the

period for ascertaining the next of kin should be
postponed till A.'s death, and that the persons who
ought to take under the ulterior gift to the testator's

next of kin were those who should answer that de-

scription at the death of A.? I apprehend clearly not.

In that case I have no doubt that the persons to take

would be the persons who would have been the next

of kin at the testator's death if A. did not exist. And
I cannot see why, because A. is to be excluded, oth-

ers are also to be excluded. Suppose that in the case

put A. was the testator's only child, and that he had
also, at the date of his will and at his death, two
nephews, who would be his next of kin if A. did not

exist : why should we, in order to exclude A., exclude

also the two nephews, who may perhaps afterwards

die before A., so that at A.'s death other relations

in a more remote degree of consanguinity to the tes-

tator might be his next of kin? Or, to put the illus-

tration in a still more striking point of vicAV—sup-

pose that at the date of the will A. was the testator's

only child, and that after the date of the will the tes-

tator had other children born who survive him, and
who would of course be his next of kin at his death

;

then, if in order to exclude A. the period for ascer-

taining the next of kin is to be postponed till A.'s

death, the testator's other children would be exclud-

ed unless they should happen to survive A., and more
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remote relations living at A.'s deatli would take.

Surely such a construction of the will as this would
produce a result which would be quite contrary to

the testator's intention.

"For these reasons (and perhaps others might be
suggested) it appears to me that in the case of a be-

quest in trust for A. for life^, and from and after his

death in trust for the testator's next of kin, A. being
himself the next of kin, or one of the next of kin,

there is no reason for holding that A. would be pre-

cluded by the gift to him of the life-estate from tak-

ing under the gift to the next of kin—nor for holding
that the next of kin who are to take are those who
may be such at the death of A."
Lee V. Lee, 62 Eng. Rep. 310, at pp. 311-12-13.

Where the question involved is whether all the bene-

ficial interests have or have not vested in one person,

surely it cannot be considered a solution of that very

question to say that "active duties" remain to be per-

formed by the trustee. (Opinion of Supreme Court of

Hawaii, Tr. pp. 46 and 47.) The question is whether

the trustee should further have any such duties, where

one who is now entitled to all the beneficial interests

wishes the trust terminated. It cannot be said in one

breath that all the beneficial interests have not vested

in one person because active duties remained to be per-

formed by the trustee, and in the next breath that

active duties remain to be performed by the trustee be-

cause all the beneficial interest has not vested in one

]3erson. It was in this dilemma that the Supreme

Court of Hawaii involved itself.

(2) The fact that it is the heir of a third person and not the

heir of the settlor who is to take in remainder presents

even a stronger case for vesting.
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In cases wliere a testator makes gifts to various per-

sons nominatim and tlien makes a gift in remainder to

a class generally, tlie controlling reason given by tlie

courts for holding that the class to take is determined

at the time of the death of the person whose "heirs"

are to take and not at some later time (as the end of

an intervening estate) is, that by the previous gifts

the testator is assumed to have exhausted his specific

wishes and is content thereafter to let the law take its

course. This reason applies with peculiar force to the

I)rincipal case, for here (wholly aside from the fact

that this was really a contract in the form of a trust

inter vivos between the settlor in trust and the prin-

cipal beneficiary by his guardian) the operative provi-

sions of the deed indicate clearly that the settlor here-

in had indeed exhausted her specific wishes and was
perfectly content that the law thereafter should take

its course. She had neither the right nor the desire, it

is apparent, to create any elaborate scheme so that the

"heirs at law" of her grandson should be determined

as of some period long after his actual death. There

is not the slightest indication in this deed, taken as a

w^hole, that the word "heirs" should have anything

other than its primary meaning; in fact, every indica-

tion is to the contrary.

The argument is sometimes made in these cases when

it is sought to exclude the life tenant from the class to

take, that, where the life tenant in question is pre-

sumptively the heir of the testator, by implication the

testator meant to exclude that life tenant from the

gift in remainder. As has been demonstrated, the

overwhelming weight of authority holds to the con-
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trary. But in this case it must be observed tbat the

"heirs" are not those of the settlor, but are those of

her grandson, one of those for whom the property was

purchased. In such a case, as a practical matter^ it is

certain that the parties had exhausted their specific

wishes and were content thereafter to let the law take

its course,—for although Caroline was presumptively

Edward's heir at law at the time the deed was made,

still there was every likelihood that he would mature

and marry. Indeed, it is apparent that the parties did

not contemplate the possibility at all of Edward's dy-

ing before Caroline, leaving no heirs at law other than

his mother. In short, the parties had no specific in-

tention with regard to the event as it occurred, either

way. They were content that whoever filled the de-

scription under the catch-all gift to Edward's "heirs at

law" should take, regardless of his, her or their iden-

tity.

This case on its facts stands in a class by itself in

strength of the case for vesting presented. There is

only one real absurdity involved in the case, and that

is to maintain that in the face of the nature of the gift

in remainder to Edward on termination of the trust,

it was the intention of the parties to benefit any par-

ticular class of persons, especially persons who may
not even now be in esse. To contend, as the appellees

do, that the parties intended to benefit these remote,

unborn collateral relatives of Edward is to disregard

the plain provisions of the deed. There was only one

absolute, sole gift in remainder, and that was to Ed-

ward. If he did not live to come into actual possession

thereof, appointees were to take the property. What



60

appointees? Not those appointed by tlie settlor. Not

those appointed by the life tenant. But rather, those

chosen dy Edward^ the sole remainderman himself.

And if Edward failed to make an appointment by will,

who was to take the property? A class of ^^heirs at

law." Not the donor's heirs. Not those of some

stranger. Not those of the life tenant. But again,

those of Edward^ the remainderman himself. The pow-

er being to appoint by will, the fact cannot be gainsaid

that the persons intended to be benefited were those

whom Edward might know and who would be alive at

his death.

"If the power is exercisable by will only, then, as

the only objects of the power are persons living at

the death of the donee, the gift implied in default of

appointment is confined to such persons."

Gray, Powers in Trust and Gifts Implied in De-

fault of Appointment, Harvard Law Keview 1,

at page 21.

The only difference between the situation analyzed by

Gray and that disclosed by this record is that here the

gift is not implied but expressed. But, of course, in

neither case can it possibly be doubted that the persons

to be benefited must necessarily be persons alive at

the death of the donee of the power (here Edward

Dreier), when his testament would become irrevocable

and any appointment he might see fit to make, effective.

No one, considering the nature of the instrument and

the obvious purpose of the gifts in remainder spelled

out to Edward, his appointees and/or his heirs at law,

can doubt that the class to take is to be determined as

of the time of his death. To see, as the interveners
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claim to do, contingency on contingency in the gifts to

Edward Dreier^ and, (on his failure to come into actual

possession thereof) to Edward Dreier's appointees,

and if Edward Dreier should have failed to make an

appointment, then to Edward Dreier^s heirs at law, is

really to refuse to see at all, and again demonstrates

the soundness of the adage that there is indeed none

so blind as he who will not see.

V. CONCLUSION.

The trust agreement was entered into for the pur-

pose of effecting a compromise of a contest of a will.

The personal property involved was bought and paid

for by the first takers under the trust,—Emile, Caro-

line and Edward Dreier. It was the intention of the

parties to bind over all the trust property to the use

of those first takers. The parties to the compromise

had no intention of benefiting any particular class of

persons other than those close, dear and known to

them. Certainly, there could have been no intention to

benefit persons who might be born only long after the

death of Edward. Appointees of Edward were intend-

ed to take a vested interest regardless of literal sur-

vival of the life tenants. A wife and children of Ed-

ward were intended to take vested interests as his

"heirs at law" at the tin^e of his death. A contrary

ruling would have resulted in the disinheritance of

such wife and children if they should have happened

to die before the termination of the life estates—a re-

sult which no one can doubt the parties never intended,

and which by necessary implication from the provisions

of the deed, was prevented.
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The estate to the ^^eirs at law'' of Edward Dreier

was accordingly a vested estate, and his heirs must be

determined as of the time of his death.

Caroline Dreier O'Neil was at the time of the death

of her son his sole heir at law. She is entitled to take

under this ultimate limitation, unless reason and au-

thority should disclose that an intolerable incongruity

is presented by the sole circumstance that she claims

the right to take both as life tenant and as vested re-

mainderman. An almost uninterrupted line of author-

ity, both in England and in this country,—reason, and

sound analysis, all demonstrate that no such unreason-

ableness or incongruity is presented. The gift to the

heirs at law was inserted merely to fill any possible

gap and thus prevent an intestacy. By that gift the

parties demonstrated that they had exhausted their

specific wishes by the previous limitations and were

content thereafter to let the law take its course gen-

erally, regardless of the person or persons who might

happen to be benefited under the ultimate limitation.

There is no absurdity, therefore, in the life tenant tak-

ing all.

As a practical matter, the gift of the power of ap-

pointment to Edward conclusively demonstrates that

the above analysis is sound, and that the parties in-

tended to vest in Edward the power to control the ulti-

mate disposition of the personal property conveyed by

Emma Dreier in settlement of the will controversy.

The ruling of the Supreme Court, assumed to be de-

rived from intention, that appointees of Edward would

have taken an interest contingent on their survival of
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tlie life tenants is based on "reasoning" absolutely in-

defeasible from any point of view.

As a matter of legal anal^^sis, gifts in default of ap-

pointment are universally held to be vested. That re-

sult is beyond question correct in this case, since the

parties by giving Edward the power, wished only to

make assurance doubly sure. They spelled out what

the law would have implied in any event from the

specific provisions of the deed, read in the light of the

purpose of its execution,—that is, had there been but

one gift to Edward Dreier absolutely, and nothing

more, then, under those very conditions, the law would

have given the property to those to whom it is given

by the express provisions of the deed—namely : to lega-

tees under his will, and failing a will, to his heirs at

law.

On sound analysis, there was a specific gift to Caro-

line Dreier for life under the trust. But there was a

further gift by way of remainder to Edward absolute-

ly, and in the event of his failure to survive and enjoy

the actual possession of the remainder, to those whom
he, Edward, might designate by will to enjoy the same,

or to his "heirs at law" as of the date of his death if

so designated by him, with equal effectiveness, by fail-

ure to make a will. This gift in remainder is not un-

der, but free of trust. Under it no particular person or

class of persons was intended to be benefited. Caro-

line Dreier is the person now entitled to take under

that ultimate limitation. She chooses to renounce her

life estate and take free of trust as the sole heir at law.

No incongruity is presented by the sole circumstance

that she is entitled to take in the two capacities.
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If tlie opinion of the Supreme Court is to stand

—

then, in Hawaii, there could never be a case where a

life tenant under a trust acquires a vested interest in

the remainder ; there could never be a case of accelera-

tion of a remainder ; there could never be a case of a

merger of estates. That is law nowhere else.

The decree of the Supreme Court of the Territory of

Hawaii should be set aside and the decree of the Cir-

cuit Judge declaring the trust terminated and order-

ing a conveyance of the property to Caroline Dreier

O'Neil should be reinstated.
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